


YERS 


TECH. ~ 
reau: 3 


E 86-61% 





ae 
COUNSE 
*, INC,| 
nsel 
d Othe 
IN cases 
road § | 
t 3-23)5) 
——S a 
S: 

. 
\anager 
JNJ 





jency 
pecialty| 
L 

s Hanus | 


isor 


orneys= 


CO. | 


THE 


Hew Jersey Law Journal 


Seventy-Eight Years of Publication 

































VOL. LXXIX—NO. 24 NEWARK, N. J., THURSDAY, JUNE 14, 1956 79 N. J. L. J. Index Page 217 Copy: Twenty Cents 








Digests of Recent Opinions 





(CHARITIES—NEGLIGENCE —A 
charitable organization is im- 
mune from liability in negli- 
gence to injured persons who 
are beneficiaries of its bene- 
factions but does not have 
such immunity when the in- 
jured persons are strangers 
thereto. 

—A physician on the hospital’s 
staff and using the hospital’s 
operating room and other fa- 
cilities for his patients and 
patients of the hospital is not 
a beneficiary of the hospital’s 
penefactions but a “stranger” 
to whom the hospital’s im- 
munity from liability for neg- 
ligent injury does not apply. 

pAMAGES—NEW TRIAL — The 


' admeasurment of compensable 


damages for personal injuries 


is, within reasonable limits, 
for the jury. 
—AjAn appellate court will not 


interfere with the trial courts 
denial of a new trial on the 
ground the verdict was exces- 
sive unless there is an irresist- 
able inference that there was 
a manifest denial of justice. 
Digested from an opinion by 
Brennan, J., rendered June 4, 
Supreme Court. Lindroth v. 
hrist Hospital. For appellant 

s P. Beggans (Elmer J. 
t. Milton A. Dauber and 
iH. Hughes on the brief). 
spondent — David M. 













t, a doctor, suffered 
Nur from a fall in an ele- 
tor of defendant, Christ Hos- 
tal, a private charitable hos- 
t when the elevator 
ned due to the hospital’s 

i Plaintiff is ] 
surgeon and the 
hat permanent injury 
to the left wrist and 
io affecting his ability 
ue his surgical 
i necessitating a limi- 
f that practice. The ho 

’a. moved at the end of the 
‘¢ for a judgment in its favor 
)the ground the proofs showed 
a matter of law that plain- 
a beneficiary of the 
charity. The mn 
and this question 
the jury. The jury 
a verdict of $50,000 for 
intiff. The Hospital moved to 
this aside as excessive and 
* motion was denied. The 
pital appealed alleging error 
lenial of both motions 
ft was at the time on 
to the operating room 
derform an operation on a 
vate patient. Plaintiff had 
1 at the hospital in 1928 
ice 1936 had been an at- 
Surgeon and head of a 
’ division. His surgical 
€ to ward patients 
ut the years had been 
thout fee and in addi- 
ad served the hospi- 
various administrative 
Though he did not 
use of the operating 
other facilities of 
his patients paid for 
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damages, 
should not disturb the action of 
the trial judge unless it clearly 
and unequivocally appears that 
there was a manifest denial of 
justice under the law. The dam- 
ages chargeable to a wrongdoer 
are 
shown to be the 
proximate effect of the wrong- 
ful act 
those unrelated and remote but 
the question of which are prox- 
imate and 


injury. 


The decisions 
presently confer an 
upon charitable 
from liability in negligence to 
injured persons who are bene- 
ficiaries of their benefactions, 
but do not confer such im- 
munity when the injured per- 
sons are strangers thereto. The 
test is whether the suitor is one 
of the direct recipients of the 
charity’s beneficence, an ac- 
ceptor of its benefactions, whose 
mishap occurs while he is a 
direct beneficiary of its char- 
itable contributions participat- 
ing in its largesse. Plaintiff here 
was not one whose connection 
with the charity is predomin- 


antly or primarily as a recipient 
of the charitable benefits of the 


hospital’s mission, but rather 


that of a person who important- 


contributed to the further- 


ance of that mission. 


of the 
court 


As to the quantum 


an appellate 


those 
natural 


limited to injuries 


and 


as distinguished from 


which unrelated is 


It cannot be said here, 
the proofs, that the verdict 


yn 


irresistably gives rise to the in- 
ference 
fest denial of justice to defend- 
ant 


that there was a mani- 


Affirmed. 


Pa. Bar Instructs 
Notaries on Extent of 
Authority 


Harrisburg—The Pennsylvania 


Bar Association through the co- 
operation of the Secretary of the 
Commonwealth 
ters of instruction to all newly 
commissioned 
and justices of the peace in an 
effort 
standings as to what acts offi- 
cials are permitted to perform. 


is mailing let- 


notaries public 


to eliminate misunder- 


The inclusion of such a letter 


with notaries’ and justices’ com- 
missions was suggested by the 
Committee 
Practice 
Pennsylvania Bar 
Andrew Hourigan, Jr., commit- 
tee chairman, 
sands 
required each year, and that the 
cost of printing them would be 
borne by the Pennsylvania Bar 
Association as a public service. 


Unauthorized 
Law of the 
Association. 


on 


of the 


said that thou- 
of the notices would be 


“There have been a number of 


of our courts 
immunity 
organizations 


~ Summer Court Schedules 


The schedules for all courts 
during the summer vacation 
are printed on page 6a of this | 
issue. 


NOTICE TO THE BAR 





MOTION DAYS DURING JULY 


AND AUGUST, 1956 


the congestion of 
the motion calendars’ exper- 
ienced in the past summers, 
the Supreme Court has ordered 
the following changes in the 
summer motion practice as pro- 
vided in R.R. 1:28-5. 
1. All Superior Court, 
sion, motions in 
which would be included 
the integrated civil list of 
cases of county (i.e. all 
motions except in proceedings 
in lieu of prerogative writs, 
condemnation matters and 
such matters as may only be 
heard by a Superior Court 
judge) shall be heard by the 
County Court judge of the 
county wherein the venue is 
laid on the regularly scheduled 
motion day in that county. In 
counties having full time 
County judges motion day is 
Tuesday of each week. In 
counties having part time 
judges, motions will be heard 
on the court day fixed by the 
summer schedule 
2. Matrimonial motions will be 
returnable Wednesday of 


To relieve 


Law Divi- 
matters 
in 


the 


Y 
on 







exclusively the function of the each week except for the week 
jury. And the amount to be _ beginning July 1st when such 
awarded as compensatory dam- motions will be returnable on 
ages is, within reasonable limits, Thursday, July 5th, before the 
assigned to the sound judgment Superior Court judges assigned 
and discretion of the jury. There to Newark for the northern 
ire no standards fixing a par- counties (see R.R. 1:28-5) and 
ticular amount for a particular, Trenton or Camden for the 


southern counties. In Newark, 

where two or more Superior 

Court judges are assigned, the 

Clerk shall divide the motion 

list between them 

It is expected that this pro- 
cedure will expe > the hearing 
of law motions during the sum- 
mer by permitting attorneys to 
bring them bef the County 











judges and by obviating the 
necessity for the transfer of the 
files by the County Clerk to 
Newark, Trenton or Camden, ex- 
cept in those cases where the 
matter is one which must be 


heard by a Superior Court judge. 
It is also anticipated that the 
convenience of attorneys will be 
served by the regular scheduling 
of matrimonial for a 
separate day each week. 


motions 


Affirms Right of States 
To Enjoin Strike Violence 





Washington — The United 
States Supreme Court last week 
ruled that a State may crack 
down on strike violence under 
its own labor law even in cases 
where the Federal Taft-Hartley 
Law also would apply. 

The 6 to 3 decision affirmed a 
decision of the Wisconsin Su- 
preme Court. The decision was 


"Use when availed of. 
recent years the cur- 
cisions in other jur- 
nas been to repudiate 
ity of charitable or- 
liability 
to make them 


VY 





















ueld: In 


and 
at 


here 


%nefactions 


itv 


from 


3 @ny other defendant 

+ argues that New Jersey 
¢ added to the jurisdic- 
udiating the immunity 
tissue need not be de- 
‘ since plaintiff 
273 * Seneficiary of the Hospi- 
3 within our 
nd hence the immunity 
“in any event exist. 





instances of unauthorized prac- 
tice of the law by notaries pub- 
lic and justices of the peace in 
recent years”, Hourigan noted, 
“including cases in Philadelphia, 
Wilkes-Barre and _ Lancaster, 
which resulted in litigation. 
“On many occasions this ad- 
vising on or drawing of legal 
documents by well-intentioned 
but unqualified practitioners has 
caused the public serious fin- 
ancial loss and other needless 
inconvenience and hardship. 
“The letter of instruction on 
which we worked with Secretary 





(Continued on page 2, col. 5) 


appealed by the United Auto 
Workers. 
Speaking for 
Justice Stanley F. Reed said: 
“The States are the natural 
guardians of the public against 
violence. It is the local com- 
munities that suffer most from 
the fear and loss occasioned by 
coercion and destruction. We 
would not interpret an Act of 
Congress to leave them powerless 
to avert such emergencies with- 
out compelling directions to 


the majority, 


that effect. 

“We hold that Wisconsin may 
enjoin the violent union conduct 
here involved.” 


Address on Comparative Negligence 





Delivered by Herbert E. Green- 
stone before the Rutgers Law 
School Alumni Association, South 
Jersey Division, on May 5, 1956, 
Camden, New Jersey. 

A recent case was heard in 
the Appellate Division involving 
a claim brought by a parent 
and his child passenger against 
the owner and operator of a 
motor vehicle involved in a col- 
lision with the vehicle owned 
and operated by the parent. The 
question arose whether or not 
the negligence of the parent 
would be imputed to the infant 
passenger. While the court went 
on to state that it would not 
impute the contributory negli- 
gence of the parent to the child 
merely because of the relation- 
ship of parent and child or that 
of driver and passenger, the 
court denied recovery to the 
parent for his claim for pro- 
perty damage which he sought 
in the same action based upon 
his own contributory negligence 
which barred recovery. The case 
was Maccia v. Tynes, 120 A. 2d 
263, (App. Div. decided Jan. 30, 
1956). The court consisted of 
Judges Clapp, Jayne and Francis 
and the opinion was delivered 
by Judge Clapp who had this 
to say about the doctrine of 
contributory negligence which 
presently concerns the subject 
of this address: 

“We might add that in any 

case where this matter of 

causation is sufficiently cov- 
ered by the charge, it is quite 
proper for the court also to 
instruct the jury that the 
plaintiff is barred if his neg- 














Rules Admission of ‘Truth 
Serum’ Evidence Is 
Reversible Error 


Los Angeles (ACCN)—It is an 
error to admit as evidence a 
recording of a _ sodium-pento- 
thal interview because while the 
drug dispels inhibitions so that 
the subject indeed! talks freely, 
he does not necessarily talk 
truthfully, the U. S. Court of Ap- 
peals for the Ninth circuit ruled 
recently in a statutory rape case. 

The opinion held that it was 
an error to admit such evidence 
even as a prior consistent state- 
ment for the limited purpose of 


rehabilitating the impeached 
witness, who was in this case the 
alleged victim — a 15-year old 


girl who accused her step-father 
of criminally abusing her. 

On cross-examination, in an 
effort to impeach her, the defense 
introduced certain of her letters 
and her affidavit in which she 
in effect retracted her charges. 

To rehabilitate her as a wit- 
ness, a tape recording of a psy- 
chiatrist’s sodium-pentothal in- 
terview with the girl was played 
to the jury, who by that means 
heard her repeat in detail the 
revolting story of how she had 
been sexually abused by defend- 
ant from the time she was nine 
years old. 

The jury also heard the psy- 
chiatrist on more than one oc- 
casion during the interview in- 
quire of the girl whether she was 
telling the truth, and in each 
instance she answered affirma- 
tively. 

Appellant’s conviction of three 
counts of statutory rape and 
three counts of sodomy was re- 
versed and remanded for retrial 
on the ground that prejudicial 
error resulted from the jury’s 
belief that sodium-pentothal was 
a truth serum. The opinion was 
expressed in the case of Rolland 
Lindsey v. U. S. (No. 14739), 
written by federal Judge Wil- 


of recent crigin. Preceding 


creature 
The defense of contributory 
ligence originated in 1809 
the case 
rester, 11 East 60, 103 Eng. 
926 (1809). The defendant, 
was 
left a pole projecting across part 
of the highway; and the plain- 
tiff, riding home from a public 
house in the dusk, did not 
the pole, rode into it, and was 
thrown from his horse and in- 
jured. 
posed of the matter very briefly 
with 
party is not to cast himself upon 
an obstruction 
made by the 

and avail himself of it, if he did 
not himself 
ordinary 
right.” 


ligence contributed ‘in any 
degree’ to the accident. For 
as the law now stands, it is 
entirely settled that plaintiff’s 
negligence will preclude re- 
covery notwithstanding that 
it is lesser in degree than de- 
fendant’s negligence; for ex- 
ample, the plaintiff may not 
recover even though his negli- 
gence is slight while defend- 
ant’s negligence is ordinary or 
gross, or even though it is 
ordinary while defendant’s 
negligence is gross. New Jer- 

sey Express Co. v. Nichols, 33 

N. J. L. 434, 439 (E. & A. 1867); 

Pennsylvania R. Co. v. Righter, 

42 N. J. L. 180, 183 (E. & A. 

1880); Menger v. Laur, 55 N. J. 

L. 205, 210, 215, 26 A. 180, 20 

L. R. A. 61 (Sup. Ct. 1893); 

Conkling v. Erie R. Co., 63 N. J. 

L. 338, 341, 43 A. 666 (E. & A. 

1899); George Siegler Co. v. 

Norton, 8 N. J. 374, 384, 86 A. 

2d 8 (1952); Battaglia v. Nor- 

ton, 16 N. J. 171, 177, 108 A. 

2d 1 (1954); Annotation, 114 

A. L. R. 830 (1938); Prosser, 

Torts, (2d ed.) 53; compare 

1956 Assembly No. 103 relat- 

ing to comparative negli- 

gence.” 

It is apparent that Judge Clapp 
speaking on behalf of the appel- 
late court was reaching out to 
our legislature for correction of 
what apparently the court felt 


was an outmoded _ doctrine, 
mainly the doctrine of contri- 
butory negligence as presently 


applied by our court. 

How did this doctrine of con- 
tributory negligence come about 
and when did the doctrine of 
comparative negligence first 
develop. Some of you may feel 
that comparative negligence is 
the 
general acceptance of the doc- 
trine of comparative negligence 


in the civil law jurisdictions is 
the early statement of theory in 


Mosaic Law. In Exodus, XXL 


35-36 it is written that if an ox 
killed 
live 
ceeds 
were divided between the 
owners. 


the 
pro- 
Ox 
two 


ox of another, 
sold and the 
and the dead 


the 
Ox was 
of if 


is a 
law. 
neg- 
with 
For- 
Rep. 
who 
had 


negligence 
common 


Contributory 
of the 


of Butterfield v. 


repairing his house, 


see 


Lord Ellenborough dis- 


the statement that “A 
which has been 


fault of another, 


use common and 


caution to be in the 


This decision gained ready ac- 


ceptance both in England and 
the United States. The doctrine 
of 
modified 
when the decision talked about 
‘proximate 
clear chance”. We in New Jersey 
like the trial judge to charge 
the jury on contributory neg- 
ligence to the extent that the 
defendant has the precise bur- 
den of proof which the plaintiff 
has in establishing contributory 
negligence and unless he shows 
by a preponderance of the evi- 
dence in the case that the plain- 


contributory negligence was 
to a certain extent 
“last 


cause” and 





liam C. Mathes. 


‘Continued on 


page 5, col. 1) 
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DIGESTS OF RECENT OPINIONS. 7 
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CONDEMNATION — Where ten-; 


The New Jersey Highway Au- 


ants claim an interest in a| thority condemned the property 


condemnation award the pro-| here 


involved. The compensa- 


per procedure is for them to|tory award was $60,000, which 


petition the court, in 


the! sum 


the Authority deposited 


cause, to fix their interests in| with the clerk of the court. The 


the award made. 


| owner and the two tenants were 


—A tenant may claim and as-| unable to agree upon a distribu- 
sert in apportionment of a | tion of the award. The owner 
condemnation award, as dam-| thereupon addressed a petition 
ages, the difference between|to the Passaic County Assign- 


the fair market value of his) ment 
lease and the rent reserved but | hearing 
for|}the tenants to adjudge and fix 


cannot claim damages 


a 
to 


praying that 
had on _ notice 


Judge 
be 


loss of business, profits, good, their interests, if any, in the 
will, cost of removal and the) award. An order was granted 


like. 


directing the tenants to file pe- 


—A tenant claiming an interest/titions setting forth the amount 
in a condemnation award has|and basis of their claims. This 
the burden of establishing by | was done and after a hearing the 
a fair preponderance of the} trial judge disallowed the claims 
evidence that the fair market! of both tenants. They appeal 


value of his lease was greater | 


rent reserved. 
FEES Whether 


than the 
COUNSEL 


a 


| At the hearing experts testi 
| fied for the tenants and for the 
landlord. Their testimony was 


condemnation award deposi-| discordant and irreconcilable 


ted in court § constitutes 


a | 


Held: The practice here adop 


ito! . . sae | » z 
fund from which counsel fees | te was in accord with due pro- 
may be allowed to versons| cess and appropriate. 


The one award of just com- 


claiming an interest therein 
not decided. ; | pensation in condemnation cases 
Digested from an opinion by| jn obedience to constitutional 
Jayne, J. A. D., rendered June 6, | and statutory requirements is 
1956. Appellate Div. N. J. Hwy./ formed to constitute a summa- 
v. J. & F. Holding. For appellant) tion of all the values of all of 
Royal Engraving—Richard Yale) the separate interests in the 
Feder (Frank W. Shershin, atty). property. Under our existing 





! 
| 
For appellant Atlas Plumbing | jaw a lessee is not accorded the 
Supply—Robert E. Pollan. For) initial right to have his tenancy 
respondents Murray A. Laiks | separately and specifically eval- | 
(Heller & Laiks, attys.). uated in the condemnation | 
~|award. Since the award is the 
| total compensation to which all 
|those having interests in the 
|property are entitled, justice 


% 


latest rate 
per annum 


Funds Insured up to $10,000 
by U. S. Govt. Instrumentality 


Transactions may be handled by mail 
FREE PARKING at Kinney Garage 
Your account or inquiry invited 


MOHAWK 


SAVINGS and Loan Assn. 


40 COMMERCE ST., NEWARK 2, N. J. 
Mitchell 2-3650 








a 
q Philip Klein, President , 
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| 
} 








| 


| leasehold 


dictates that the owner of each 
interest receive from the award 
a proper divisional share of in- 
demnity for his particular loss, 
if any. 


A tenant may assert the value 
of his lease in the apportionment | 


of the award. But he may not 
claim from the award damages 
for his loss of business, profits, 
good will, fixtures, cost of re- 


| moval and the like. The tenants 


recoverable damage is ascer- 
tained fundamentally by a com- 
parison of the fair value of his 
interest, which in- 


|cludes the unexpired term and 
|any options for renewal or term- 


; ination, 


and the rent reserved 


|The burden is on the tenant to 


establish by a fair preponderance 
of the evidence that the fair 
market value of his lease was 
greater than the rent reserved. 
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The mere proof of a lease in 
condemned premises is not suf- 
ficient ipso facto to prove that 
the tenant has suffered a com- 
pensable loss by the condemna- 
tion. 

An appellate court cannot 
arbitrarily substitute its esti- 
mate of the credibility of wit- 
nesses for that of the trial judge. 
R.R. 1:5-4(b) directs that due 
regard to the superior opportun- 
ity of the trial judge to ap- 
praise credibility be given. The 
trial court here resolved that 
neither tenant had _ sustained 
the burden of proving that the 
rental value was greater than 
the rent reserved. On the con- 
flicting evidence here it cannot 
be said his conclusion was so 
manifestly unsupported by or 
inconsistent with the competent, 
relevant and reasonably credible 


evidence as to offend the in- 
terests of justice. 

Appellants also impugn the 
denial of their application for 
counsel fees. The trial Judge 
expressed his belief that no 


fund in court existed within the 
meaning of R. R. 4:55-7(b). Even | 
if the deposit of the award 
created a fund in court assess- 
able for counsel fees, this court 
is not persuaded that the discre- 
tionary action of the trial judge | 
aside from his announced rea- | 
son was arbitrary or capricious. | 

Affirmed. 
TRUSTS—A cestui may recover | 

against his trustee for a} 

breach of trust either (1) the 

amount of the cestui’s loss by | 
the breach or (2) the amount! 
of the trustee’s gain thereby. 

—A trustee who has falsified! 
his accounts in order to bene-| 
fit a third person to the dis-| 
advantage of his cestui cannot! 
demand of his cestui the cer- 
tainty in the establishment of | 
causal relation between breach 
and loss applicable in other 
fields of liability when a loss 
unquestionably exists which is 
apparently a consequence of 
the breach; the burden is on) 
him to show the loss did not 
flow from his breach. 

AGENCY — ESTOPPEL — As a 
general rule an agent is estop- 
ped to deny the amount shown 
to be due by his account or by 
his representations. 

ESTOPPEL—One who makes a 
false representation to an- 
other to lead him to refrain 
from pursuing his legal reme- 
dies, which is relied on by 
the other to his detriment, is, 
estopped from denying the 
truth thereof. 

Digested from an opinion by 
Conford, J. S. C., Chancery Div. 
Societa v. Di Maria. For plaintiff | 
—Frank S. Stabile and Seymour 
D. Kaplan. For defendant—Ed- | 
ward J. Leadem. 

Plaintiff is a non-profit fra-| 
ternal organization. Defendant 
was its treasurer. The president, 
one Lupo, was a tenant in plain- 
tiff’s premises at a monthly 
rental of $400. and was a relative 
of defendant. Defendant was to} 
collect the rent from Lupo and 
deposit it in plaintiff’s bank 
account. Defendant, at Lupo’s 
request, withheld depositing the 
checks for the December 1953 
and January 1954 rents and it is 
doubtful whether he _ received 
checks for the rent for February 
to May 1954 inclusive. Neverthe- 
less, at each monthly meeting of 
plaintiff from Jan. to May he 
reported receipt of the monthly 
rental and his ledger accounts 
showed receipt of the rent for| 
each of the months mentioned | 
though no funds were actually | 
collected from Lupo. Lupo be-| 
came insolvent at some unde- | 
terminal point and has for some | 
time been liable on judgments | 
in excess of $5000 in amount. In} 
June 1954 defendant disclosed | 
his misconduct to the board of | 
governors of plaintiff. No action | 
was taken until Oct. 1955, when | 

is action was instituted seeking | 
an accounting of the missing} 
funds and an order directing’ 


| estoppel 


payment of same. The defenses | 
are laches, condonation, ratifi- | 
cation and that there has been 
no damage established as plain- 
tiff never sued Lupo and cannot 


| say with certainty whether the 


funds could or could not be 
realized by such action. 

Held: Defendant has not been 
prejudiced by the lapse of time 
and the application of laches 
does not appear equitably in- 
dicated. There is no factual sup- 
port for the defenses of ratifi- 
cation or condonation. 

As to the defense of lack of 
sufficient proof of damages there 
are two legal answers thereto, 
one on the basis of principles of 
trusts and the other on the basis 
of estoppel and agency. 

As agent of the plaintiff de- 
fendant was its fiduciary and 
owed it the duty of good faith 
and loyalty. A fiduciary must 
exclude all selfish interest and 
also consideration of the welfare 
of third persons. A primary duty 
of an agent or trustee is prompt, 
full and frank disclosure and 
account. 

Defendant relies on the lang- 
uage in Proprietors v. Force's 


| Executors, 72 N. J. Eq. 56 to the 


effect that cestui’s recovery 
against his trustee at his 
option (1) the amount the cestui 
has actually lost by the breach 
or (2) the amount which the 


a 


is 


| trustee has gained thereby. But 
| the words 


“actually lost” in the 
reference do not refer to a 
standard of certainty of proof 
but rather to the choice between 
the cestui’s loss and the trustee’s 
gain. In the instant case there 
is a loss prima facie attributable 
to the defendant’s acquiescence 
in Lupo’s defaults and the con- 
cealment thereof. 

A trustee who has falsified his 
accounts in order to benefit a 
third party to the disadvantage 
of his cestui will not be heard 
to assert rules of certainty in 
the establishment of causal re- 
lation between breach and loss 
applicable in other fields of 
liability when a loss unquestion- 
ably exists apparently as a re- 
sult of the breach. Whenever 
an accounting by a trustee is 
false or deficient, all presump- 
tions are against the trustee. 
There is no reason for not ap- 
plying these principles here to 
require defendant to show the 
loss did not flow from his male- 
faction rather than _ require 
plaintiff to establish with cer- 


|tainty that the rents could not 


have been recovered from the 
insolvent tenant. 


The approach on estoppel is 


}equally conclusive. As a general 


rule an agent is estopped to 


|deny the amount shown to be 


due by his account and if he 
represents he received certain 
funds he cannot later show he 


|received nothing or something 


else instead. And there was an 
here independent of 


agency. Defendant made false 


| representations of material facts 
|so that plaintiff should be led 


to refrain from forthwith pur- 


the 
prompted 
similar undertaking in Texa 


offices to Central Camden Par 
ade Bldg., 518 Market S: 
den 2. 





Bar Instructs Notarie; 











(Continued from page | 






Harner represents a constructs, 
effort by the Pennsylvania p.. 
Association and the State . 
head off future trouble of + 
kind by warning all notaries ,. 
justices in advance as 
practices which are prohibite 
The letter of instruction pojy; 
out that “notaries public ;,. 
justices of the peace, unless th. 
are licensed lawyers, 
authorized to perform 
which constitute the practice 
the law”. It continues: 
“The giving of advice on les, 
matters and the pre; i 
drafting or selection of |g 
documents constitutes the ; 
tice of law; the issuance of yoy 
commission does not, ths 
authorize you to prepare 
select or give advice conc 
any legal matter. Furth 
does not authorize you to ad 
tise or represent orally or 
writing that you are qualified: 
or are willing to, draw such Je 
documents or to give any adr» 
in connection with same.” Ca] 
Hourigan said the drafting A P 
letter of instruction yy 
by the success of ; 
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Announcement 





W. Louis Boss]le has moved ty 








Caz 











suing its legal remedie 
Lupo. Plaintiff relied on 
ant’s false account to i' 
ment. Defendant’s int 
achieved. Every element 
estoppel in pais is pre 
Judgment for plaintiff 
$2400 with interest on ; 
stallment of rent from ¢ 
of entry of receipt 
the ledger book. 
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DIGESTS OF RECENT OPINIONS 





,ABOR—The Commissioner of 
Labor has the power under 
x. J. S. 34:11-47 as a supple- 
mentary regulation to a mini- 
mum wage order to establish 
overtime rates and fix the 
number of hours per week 
after which such rates shall 
become effective. 

_Whether and to what extent 

the Commissioner of Labor may 
fix overtime rates as to wages 
paid above the minimum rate 
not decided. 

41BOR — CONSTITUTIONAL 
LAW—N. J. S. 34:11-47 con- 
tains sufficient standards to 

guide the Commissioner in 

fixing overtime rates to satis- 
fy constitutional requirements, 


| 


to wit: they must safeguard 
the minimum fair wage stand- 
ards established. 

Digested from an opinion by 
Clapp J. A. D., rendered June 
1956. Appellate Div. Lane v. 


n. For petitioner 


Holderma 
Jame Fagan. For respondent 


| Th is L. Franklin. Amicu 
Cur Roger Hinds and Sol D 
Kat hn 

Petitioners, employers in the 


cleaning or dyeing bu 
seek a declaratory judg 
tting aside minimum 
Wage Standards Order No 
Commissioner of Labor 
justry insofar it 
overtime wage rate 
iestions are raised (1) 
J. S. A. 34:11-47 confer 
he Commissioner power to 
h overtime rates and also 
fix the number of hours per 
ifter which they are to 
effective and (2) if it 
that law set up stand- 
the guidance of the 
nmi ioner which will satisfy 
titutional requirements 
Commissioner here 


as 





ap- 


lish overtime rates nor to fix 
the hours per week after which 


pointed a wage board pursuant, such rates are to become effec- 


to N. J. S. A. 34:11-39 and 40] tive. “Define” 


which ultimately made a report 
recommending certain minimum 
hourly wages for women and 
minors in the industries men- 
tioned. It did not pass on over- 
time rates. Order No. 10 of the 
Commissioner adopts the report 
of the board and includes regu- 
lations directing that 


regular hourly rate be paid for 
hours worked over a fixed num- 


ber in any week. 

Held: N. J. S. 34:11-47 pro- 
vides, among other things, that 
the Commissioner after receiv- 
ing and approving the report of 
a wage board, shall make a 


mandatory order defining mini- 
mum fair waze rates in the 
vccupation involved which shall 
include such “regulations as the 
Commissioner may deem appro- 
priate to supplement the report 
of the wage board and to safe 
‘uard the minimum fair wage 
tandards established” including 
other things regulations 

fining and governing overtime 
or part time rates, bonuses or 
pecial pay for special work” and 
may provide in such regulations 


among 


without departing from the ba- 


ic minimum rates recommended 
by the wage board such .. . addi- 
tion to such rates as the 
Commissioner may find appro- 
priate to safeguard the basic 
minimum rates established”. 
This last provision seems to 
State expressly that in any of 
the classes of cases enumerated 
in the statute, such as overtime, 
the Commissioner may provide 
for an addition to the basic rate. 
Petitioners argue that the 
power to define and govern 
overtime does not give the 
Commissioner power to estab- 
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\EGLIGENCE LAW IN 
HE ATLANTIC STATES 


By HARVEY G. STEVENSON 


ne complete up-to-date negligence 
» of New Jersey plus added dis- 
sions and decisions of the nine 
er jurisdictions in the Atlantic 
porter. 
| 
an authoritative text that | 
juickly day-to-day questions 
bility or non-liability in 
accident cases”. 





ted by the New Jersey Courts 


3 VOLUMES — $50.00 


AUTHORITIES! 





MODERN TRIALS 
By MELVIN M. BELLI 


4 NEW APPROACH that is 


Revolutionary! 


4 Work on Demonstrative Evidence 
and Practical Trial Techniques. 
I|!ustrated with the actual charts, 


pictures, X-Rays and diagrams that the 


author has successfully used. 


3 VOLUMES — $60.00 


overtime | 
rates of 114 times the employee’s | 


as used here means 
| fix or establish. “Govern” means 
| to direct, control, rule or regu- 
|late. The statute thus gives the 
|!Commissioner authority to fix 
overtime rates and this author- 
ity would not mean much if he 
| could not fix 
| they were 

If there were , doubt as to 


any 


powers it would be resolved by | 
the interpretation and construc- 
tion placed on the statute in 
practical application over the 
past 17 years by the Commis- 
sioner and by the lower courts 
recognizing such power. 

Whether, however, the Com- 
missioner has authority to fix 
overtime rates as to wages paid 
above the minimum rate, and 
to what extent he may do So, 
is not raised here and is not 
decided. 

The statute doe contain a 


n rd 
a 


andard circumscrib- 
ioner’s power to 


sufficient st 
ing the Commi 


meet constitutional require- 
ments. His power is limited to 
such regulations as are needed 


minimum fair 
tablished” and 


“to safeguard the 


wage standards ¢ 


to “safeguard the purpose of 
ithe basic minimum rates es- 
| tablished”. The statute fixes the | 


| purposes of minimum wage rates | 
as (1) to provide the minimum | 


fair and reasonable value of the 
services rendered and (2) to pro- 
vide the amount 
meet the minimum cost of living 
necessary to health. An over- 
time rate is a supplementary 
“safeguard” a minimum rate 
incident to and bearing on both 
of the purposes stated. 
Judgment accordingly. 


JUDGES—A Judge of the Su- 
perior Court can secure ten- 
ure under the third sentence 
of Art. XI, Sec. 4, Part I of the 
Constitution of 1947 only if he 
was, on Nov. 4, 1947, one of the 
judicial officers enumerated in 
the paragraph. 

CONSTITUTIONAL LAW— The 
fact that a constitutional provi- 
sion is to be liberally construed 
cannot prevail over the clear 


to 


Contemporaneous practical 


the point at which | 
to become applicable. | 


whether the statute confers such | 


sufficient to| 


language of the Constitution. | - 


VI, Article VI of the State Con- 
stitution adopted Nov. 4, 1947” 
though there had been no 
nomination for this office. 

On June 28, 1948, the Governor 
nomimated plaintiff as a Judge 
of the Superior Court “for the 
term prescribed by Art. 6, Sec. 
6, Par. 3.” The senate confirmed 
and another commission was 
issued to plaintiff as a Superior 
Court Judge, authorizing him 
to hold office under Art. 6, Sec. 6. 

Art. XI, Sec. 4, Par. I provides: 

“Subsequent to the adoption 

|of this Constitution the Gov- 
ernor shall nominate . a 
Chief Justice and six Associate 
Justices of the new Supreme 
Court from among the persons 
then being the Chancellor, the 
Chief Justice and Associate 
Justices of the old Supreme 
Court, the Vice Chancellors and 
Circuit Court Judges. The re- 
maining judicial officers enu- 
|merated ... shall constitute the 
Judges of the Superior Court 
The Justices ... and the Judges 
of the Superior Court so desig- 
nated shall hold office each for 
the period of his term which 
remains unexpired at the time 
the Constitution is adopted; and 
if reappointed he shall hold of- 
fice during good behavior 

Held: Plaintiff’s claim is that 
ihe is included in the last clause 
of the sentence in bold face 
above. But he cannot be included 
therein unless he was one of the 
Superior Court Judges referred 
to in the first clause of the same 
sentence. The first clause applies 
|to a Judge of the Superior Court 
| who was holding one of certain 
| enumerated judicial offices un- 
|der a term which remained un- 
|}expired at the time the Consti- 
tution was adopted, namely, 
| Nov. 4, 1947. Plaintiff did not hold 
| one of these offices under such a 
;}term and hence is not within 
| the purview of this clause; hence 
|he is not entitled to tenure un- 
der the second clause of that 
sentence. In other words, it was 
made one of the conditions to 





|securing tenure under this sen- 


tence that the judicial officer 
should have been in office on 
Nov. 4, 1947. Plaintiff does not 
meet that condition. 

Other sentences of this sec- 


tion fortify this conclusion. The 
| words “then being” in the first 
sentence have reference, either 
to Nov. 4, 1947 or to the moment 
on Dec. 15, 1947 when the Gov- 
ernor submitted to the Senate 
the nominations to the Supreme 
Court. In either case plaintiff is 
not within the purview of the 
first sentence of the paragraph. 
Therefore he would not be one 


of “remaining judicial officers 
enumerated” referred to in the 


second sentence and hence was 
not one of the Superior Court 
Judges “so designated’ within 
the intendment of the third 
sentence. 

Art. XI, Sec. 4, Par. I is not ap- 
plicable to plaintiff. His right to 
hold office rested on Art. 6, Sec. 


3. In fact, his commissions ex- 
pressly so state. 
Plaintiff argues that consti- 


tutional provisions granting ten- 
ure are to be liberally construed 
This argument cannot prevail 
over the clear language of 
Constitution. 

He also argues that by various 
acts the 3 branches of the state 
Government recognized that 
plaintiff had tenure and that 
if any doubt exists the 
must sustain the contempor- 
aneous practical constructions 
placed on Art. XI, Sec. 4, Par. I 
giving him tenure. But the court 
has no doubt here 
Affirmed 


the 


court 
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constructions placed on Con-| 
stitutional provisions are not} 
to be sustained where the 
court has no doubt as to the 
true construction thereof. 
Digested from an opinion by 
Clapp, S. J. A. D., rendered June 
6, 1956. Appellate Div. Lloyd v. | 
Vermeulen. For appellant—Leon | 








man (Grover C. Richman, Jr.,| 
Atty. Gen.). 
Plaintiff brought this action 
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| For respondent 


| Plaintiff claims he 


|one as a Judge of the Circuit 
|Court and the other as a Judge 


iprescribed in Paragraph 3, Sec. 


Milmed (Milmed & Rosen, attys). | 
David D. Fur- | 


to be restored to the payroll of | 
the State as Judge of the Su-| 
perior Court. Summary judg-| 
ment was granted in favor of | 
defendant and plaintiff ap-| 
pealed. 

Plaintiff’s name removed | 
from the payroll on Jan. 17, 1956. 
had tenure | 
4. Part I of| 
of 1947 and 
improperly re- 


Was 


under Art. XI, Sec 
the Constitution 
therefore he was 
moved from office 

The Judicial Article of the 
Constitution, which was adopted | 
at the general election held Nov. | 
4, 1947 for the most part became | 
effective Sept. 15, 1948. 

On Dec. 15, 1947 the governor | 
submitted to the senate and} 
the senate confirmed the nomi- | 
nation of a Chief Justice, six | 
Associate Justices, and of plain- | 
tiff “as a Judge of the Circuit | 
Court for the term prescribed by | 
law”. Thereafter commissions 
were issued to these justices 
and to plaintiff. Two commis- 
sions were issued to plaintiff, 





of the Superior Court, both 
dated Dec. 15, 1947. The latter 
commissioned him to hold of- 
fice “for and during legal time 
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The Bar Is A Lobbying Force — Let's Use It Well 


of S. 234, 
malicious 
Committe 
has potent 


passage through the Legislature 
Ketchum and making available 
to lawyers against whom Ethics 
complaints have been filed, suggests that the bar 

persuasive influence with the Legislature. Toft v. Ketchum, 18 
N. J was decided by our New Jersey Supreme Court on May 
2, 1955. The decision was reaffirmed after reargument participated 
in by the N. J. State Bar Association, 18 N. J. 611, and certiorari was 
denied by the U. S. Supreme Court on November 7, 1955. S. 234 
was introduced in the State Senate on April 23, 1956 and passed 
in than a month. It is now awaiting action by 


The expeditious 
cverruling Toft v 
prosecution actions 


9Q)) 
wou, 


both houses less 
the Governor 

The 
pressions 
as 


Ketchum generated strong ex 
the bar, ineluding such terms 
a direct emotional appeal with 
reaction of the organized bar 
emphatic and, now 


involved in Toft v 
the members of 
“second citizens”. It had 
perhaps economic overtones. The 
i individual lawyers was immediate, 
effective 
influence of the organized bar and lawver-legislators 
to secure such prompt legislative implementation of the 
the bar on this matter should not be allowed to dissipate 
employed to secure legislative enactment of. bills 
vital importance to the improvement of the ad 
justice in New Jersey 
example. the contrast between rapid enactment 
of S. 234 and non-action on S. 42 (Administrative Procedure Act) 
decessor counterparts, prepared and endorsed by a 
of the State Bar Association, raises several questions 
failed adoption because the 
lawyer legislators have been unable to per- 
ire of the merits thereof and the crying need 
> Or. has the bill failed to move out of 
tate Bar Association and County Bar 
Jloved their persuasive powers to urge 


Issue 
from 


class 


as 





he 


O¢ 
more 


tion of 




















ind its predecessors of 























ble persuasive and convincing reasons 
many of which have been recounted 
occasions. Supreme Court and Ap- 

of equal stature to that filed in Toft v 
wtly indicated administrative unfairness 
statutory guides for the future than ad 


ent. The opinion in Metropolitan Motors 
208 (App. Div. 1956), reveals the existence 


Motor Vehicles policy, practice or 
h would not be possible under the proposed 
re Act. There is no dearth of material on 


ation inspire 





to ins legislative action. 
epresentatives have neglected 
on behalf of S. 42 they have per- 
r, the public and the cause of im- 
justice. To advocate the cause of 
v. Ketchum, which is of peculiar 
and ently remain silent or 
importance to the 
id of public oppro- 
lawyers. 

general importance to 
February 9. 1956 we referred 
al mandates for legislative 
of 1947. The legislative batting 
150 which is a poor showing 
juired the equally im- 
dard of ethical con- 
legislators in 


with that 


ation r to 





cone. 























of 


iled by 


ie 
that thev 
lal 1 





them 


r problems of 


istration of 
shepherding 
> general public and 
d of lawyers 


ino 


na 
S 
taiiUll 














outing is 
for members and guests. 
additional charge will be 
ie for those playing golf or 





ine 


3.00 


cost of the 


iring luncheon at the club. 
Reservations should be made 
William R. Rogers, 129 


Market St., Paterson. 


Seek To Curb Abuse 
Privi 
The Hudson County Courts 
have approved a plan advanced 
by the Criminal Committee of 
the Hudson County Bar Asso- 
ciation designed to eliminate al- 
leged abuse of the right to as- 
signed counsel by defendants in 
criminal cases 


According to Jack Feinberg, 
chairman of the Association’s 
Criminal Committee, many de- 
fendants in criminal cases have 
been requesting and receiving 
free legal services though they 
were In ae position to pay 
for counsel] Under the »vro 
cedure which had existed, and 


which it is believed is followed in 


most of the other counties, a 
defendant in a criminal case 
merely had to say he could not 


afford an attorney and the court 


Of Assigned Counsel 
lege 
tually indigent defendants en- 
titled to free court-assigned 
counsel. Where the question- 
naire discloses that the defend- 
ant is financially able to retain 
his own counsel, his request for 
assigned counsel will be denied 
The plan and questionnaire, 
which is printed below, were 
evolved at a committee meeting 
attended by Hudson County 
Prosecutor Frederick T. Law, 
Hudson County Judge David 
Nimmo, Maurice Krivit, George 
Cutley, Jr., Ass't Prosecutor 
Julius Canter, Frederick Klaes 
sig, Henry McFarland, Abraham 
Miller and Mr. Feinberg. It has 
been approved by Assignment 
Judge Proctor and County 
Judges Nimmo and Duffy as well 
as the Prosecutor 


would then assign counsel to The committee also reported 
defend him without charge. The that it was of the opinion that 
plan evolved by the committee an assigned counsel can accept 
requires that defendants re- a fee from a so called indigent 
questing assigned counsel fill defendant or from someone on 
out a questionnaire, in affidavit his behalf provided he informs 
form, setting forth their finan- the court of such payment or 
cial condition and income, and proposed payment 
thus establish that they are ac- 
QUESTIONNAIRE 

Request for Assignment of Counsel for Indigent Charged with Crime 
STATE OF NEW JERSEY ) 

» SS 
COUNTY OF HUDSON ) 

being duly sworn on his oath deposes 
and says 
My home address is 
I am years of age I am Single ¢ ») Married ( ) 
I have - children: Ages 
I have —— Dollars in the — Bank 
I was employed by — -_— at time of arrest 
Address of Employer — —~ - 
1 was employed for ——-———— — t: names of all 


employers ——————— - 


My average weekly wage for the pz 


I only have $——— —— in cas} 
I have $ ——_——_——_————. in Savings 
I have real estate valued at $—-——— 


I have an automobile valued at $ 
I own personal property valued at 
I have life insurance of $ 
No one owes me money except 

No member of my family is able to a 
I am a veteran of the 





I have —— 








— — — is 


This affidavit is made to induce 
to defend me against criminal 
me and ask that it be submitted to 
Sworn and subscribed to 

before me this day 

f 195 


Oi 





—- War 


——action‘s) pending in 


charges 


before arres 


ist year was $ . ee 
i] 
Bonds 


es 


in obtaining an attorney. 
and am receiving $ 
each month 


Ssist me 


— Court 
holding money for me 

the court to assign me an attorney 
that made against 


court consideration 


in trust 
have been 


the for its 








Handbook on Criminal Prosecution Issued by P.L.I. 


The Manual for Prosecuting 
Attorneys (two volumes, 696 
pages, paperbound, $5) which 
has just been published by the 
Practicing Law Institute, with 
the aid of a grant from the 
Carnegie Corporation, is a most 
useful “small library” for dis- 
trict attorneys. It should also 
prove helpful to defense counsel. 
The Manual reprints the major 
parts of important articles pub- 
lished in recent years in a wide 
variety of scientific journals, 
professional books, crime investi- 
gation reports. law reviews and 
other sources. Edited by former 
New York Magistrate Morris 
Ploscowe, well-known writer in 
the field, who was Director of 
the American Bar Association’s 
Commission on Interstate Crime, 
it provides a ready reference to 
modern expert thinking and 
technical know-how on most as- 
pects of criminal prosecution. 

Frank S. Hogan, District At- 
torney, New York County, says 
in his introduction to the Man- 
ual: 

“The Practising Law Institute 

has lent a helping hand to 

lawyers desirous of eliminat- 
ing some of the usual bruises 
and mistakes. It has done so 
by affording opportunity to 
assimilate the instructions of 
specialized practitioners who 
have already gone through the 





mill. The acquisition of prac- 
tical knowledge from a group 
of men collectively possessing 
a wealth of experience in a 
particular field of the law has 
provided many a shortcut to 
hard-pressed lawyers flounder- 
ing about in a sea of discour- 
aging magnitude and complex- 
ity.” 

The material is arranged under 
Six major groupings: Problems 
Relating to the More Frequent 
Crimes, Psychiatric Aspects of 
Crime, Procedures Before a Trial, 
Scientific Methods of Gathering 
Evidence of Crime, Evidentiary 
Problems of a Prosecuting At- 
torney, and The Trial. 


Almost 100 pages are devoted 
to unreasonably seized evidence, 
privilege against self-incrimina- 
tion, admissibility of confessions, 
impeaching witnesses by prior 
contradictory statements, testi- 
mony of accomplices, and other 
evidentiary problems. This sec- 
tion includes a discussion of the 
boundaries of the protection af- 
forded by the Fifth Amendment 
‘in connection with tests which 
a defendant may be required to 
take at the police station. the 
admissibility of analyses made 
from blood drawn from an un- 
conscious defendant, the nature 
of the examining doctor’s rela- 
tionship with defendant, and acts 
which may constitute a waiver of 





—, 





VOICE OF THE BAR 
Comment and Criticism Inyj:;. 
— 

Editor, New Jersey Law Joury 
I wish to express my cone»: 
rence with William E. McG)y- 
who stated in the issue of Ma; 

















that your next field of ingy 
as a public service to the 
of the State of New Je; 






should be in the so-called “4 
Estate Package Deals’ wher 
attorneys and firms of attor; 
many of eminence in the 
fession, are constantly 
Canon 35 of the Code of Et 






























by representing lending jr 
tutions or Real Estate by 
and compelling purchaser 
borrowers to use their sery; 
and preventing these per 
from selecting their ow: 
sel 

It is sad but true tl 
member of the Bar 
one or the other occa 
he has come in cont; 
cases of this sort but h 






to do anything about it 
ing to the old cliche “T! 






















































way it is, there’s nothin 
do about it”. It is just 
actions that lessen the est 
of the Bar in the eye {: 
Public. 
Very truly 
Nathaniel H 
Brogan and O'Mara 
Honored at Fordham 


convocatio! 


A special f {24 
students 





culty, alumni and 

Fordham University Law Sc} 

was held Sunday on I 
versity’s Bronx campu 

the conclusion — of 

School's Golden Jubilee Yex 
The program _ includ : 


awarding of trophies and ; 
to outstanding members of es 
graduating class. In liticg 
senior alumni of the Law Sc! 
representing the first fift 
graduating classes were | 

The first graduating cla 

men received their de 

1908. Among those i 
former Chief Justice 





SO 


were & 

mas J Brogan and ‘ 

senator Edward J. O'Mara 
Announcement 


Schneider and Schneider 
nounces the dissolution 

partnership by reason of 4 
appointment of Hon. C. Cc 
Schneider as Judge of the 
gen County Court. Jacob S$ 
der will continue the 
practice of law at 8 E. Pa 
Avenue, Englewood, New 




























the self-incrimination i 
In the concluding section 
the trial of a criminal cas¢ 
well-known authorities as D 
Mason Ladd of Iowa Un 
College of Law, the | 
Paul Stryker, Profes: 
Weihofen of the Uni 
New Mexico Law Sc! 
Manfred S. Guttma 
author with Professor 
of “Psychiatry and 
and former U. S. As 
torney General Wen 
are represented. They 
among other matters 
lection of a jury; appl 
the rules of evidence: diré¢ 
amination of witnesses: 
cross-examination 0 
modification of the W 
ect testimony, elicit 
testimony and discredi 
ness or his testimony: 
cross-examining eX] 
ses; avoidance of im 




















ter in summation; and ©" 
with the press. i. ee 
In the final article © La 


Manual, one of New Yor 
ings defense counsel. 
in detail the special 
techniques employed 
ing criminal cases, 
practical preparation 
the final argument to t= 

The Manual may be °~ 
on 10 days’ approval t-- 
Practising Law Instits-* 
Vesey St., New York 
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AR 
Invite (Continued from page 1) 
wes negligence was the proxi 
urn ‘+o cause of the accident, ther 
On > defense of contributory ne 
cGh fails 
Miz 
ing ir supreme court has 1 
he t nily stated that the so call 
tos atrine of “last clear chance 
qa mere application of t 
‘ n e of proximate cau 
h has not been repudiat 
this state. Pangborn v. Cen- 
tral Railroad Co. of New Jersey, 
Eth nN. J. 84, 112 A. 2d 705. The 
in rborn case incidentally con 
é excellent review t} 
ubject of proxim: 
it is applied in New 
per ey today 
discussion of the d 
comparative negligence 
resort to the excellent 
this subject by Dean 
L. Prosser in his articl 
ng in 51 Michigan Lav 
yublished February 1953 
Prosser points out that 
re three exceptio1 
ication of the doctri 
ributory negligence t 
st | bar recovery. He point 
one that if the defend 
nduct is so aggravat 
approaches intent and 
haracterized as ‘‘wilful 
or “reckless”, the 
lara ntributory negligence 


intiff is no defense. Se 
points out that if 


dham 





; refendant violated a statute the 
BF wefer of contributory ne 
‘ nay not apply. And lastly 
. oints out that the doctrin 
clear chance” is a fur 
=e dification of the com 
Pr rule of contributory 
"a ‘e. The doctrine of ‘“‘la 
ince” originated in 1842 
n tl ase of Davies v. Mann, 
M. & W. 546, 152 Eng. Re} 
a e the plaintiff left hi 
. red in the highway and 
; dant drove into it. The 
trine found ready acceptance 
United States, but from 
ee it has acquired for 
ene the name of the “jack 
: with whatever impli 
: that may carry. As De 
° tated: 
In its original form, it wa 
t tated to be that where the 
jer a fendant had the last, and 


refore the better, opportun 
accident, his 


ivoid the 
‘e superseded that 


h ligence was no def 
cent@m™ The doctrine of 

appears 
ve of 


ense 





to 








and opinions of the 
ti There is an abundance 
ase, $4 ‘gal literature on this sub- 
as D The rule barring recovery 


plaintiff, and contributory 


contributory 
be most 
eliciting com- 
many legal periodicals 











Comparative Negligence 


to the plaintiff if there has been 
slightest negligence on his 
part, has been described as the 
harshest doctrine Known to 
the common law of the 19th 
century”. Green, Illinois Negli- 
Law, 39 Ill. Law Review 
1944 

Thompson in 
Commentaries 


the 


ryence 
36 

hi 
on 


treatise 
the Law 


on 
of 


Negligence” published in 1901 at 
pages 167 and 169 stated 
Some of the cases say that 
if the negligence of the plain 
tiff, or the person killed or 
injured, contributed in any 
devree, however slicht, to pre 
udice the jury, there can be 
no recovery. But this doctrine 
vhich visits upon the plain 
tiff or person injured all the 
consequences of the defend 
an negligence, although the 


negligence may have 
or trivial and that 
gross and 


plaintiff’: 
been slight 
of the defendant 
vanton, is cruel and wicked 
hocks the ordinary sense 
tice of mankind. Such a 
rule finds no proper place in 
an enlightened tem of jur 
isprudence 
In Pope & Talbot Inc. v. Hawn, 
Ct. 202, Supreme Court of 
the United States, December 7, 
1953, Mr. Justice Black in the 
opinion the court said 
The harsh rule of the 
man law under which 


tributory negligence 


and 


7458 


of 
com 
con 
wholly 
injured person from 
completely incom 
patible with modern admiralty 
policy and practice. Exerci: 
ing its traditional discretion 


Darred an 


recovery 1: 


admiralty has developed and 
now follows its own fairer and 
more flexible rule which al- 
low such consideration of 
contributory negligence in 
mitigation of damages as jus- 
tice require Petitioner pre 
sents no persuasive argument 


hould now 
doctrine 
destroys 


admiralty 
adopt a discredited 
automatically 


all claims of injured person 
who have contributed to their 
injurie in any degree, how- 


ever slight.’ 
The doctrine comparative 
negligence has as its basic theory 


of 





the apportionment of damages 
equally between the negligent 
parties. This doctrine first gained 
acceptance in the English Ad- 
miralty Courts and is still fol- 
lowed by the American Courts 
of Admiralty in collision cases. 
The first legislative enactment 
for apportionment of damages 
in this country was in 1908 in 
the Federal Employer’s Liabil- 
ity Act, concerning negligence 


actions for injuries to railroad 
emplovees engaged in interstate 
commerce. Thus an employee 
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who 
negligence wa 
recovery, 


was guilty of contributory 
not barred from 
damages were 


nt ft > 
Du Uri¢ 





diminished to the employee. The 
apportionment provision was 
further incorporated in_ the 
Jones Act the Merchant 
Marine Act. Subsequently the 
State legislaturt began to act 

Without taking your time to 
needlessly the chrono- 
logical development in the 
various legislature concerning 
the enactment of the various 
statutes o1 mparative negli- 
gence, I we d like to point out 
that there are three basic dis- 
tinction mong the various 
tatutes that have been enacted 

The thre nparative negli 
gence law ! be classified a 
number on The Mississippi 
Law; numb two, the Wiscon 
on Law: al number three, The 
Nebraska I These’ three 
state have included various 
distinction in their tatutes 
Probably the n t liberal statute 
is that enacte by the State of 
Mississippi in 1910. Basically the 
Mississippi I provides. that 
‘the fact person in- 
jured, or the vner of the pro- 
perty, or person having control 
over the propert have been 
guilty of contributory negligence 
hall not recovery, but 
damages shall be diminished by 
the jury ir yportion to the 
amount of f ence attribut- 
able to the person injured.” Un 
der the Mississippi rule recover 
able damage nust be reduced 
in the proportion which the 
plaintiff fault, « the extent 
of his departure from the re- 
quired standard of conduct, bears 


to the total fault of plaintiff and 
defendant; and not in the pro- 
portion which the one bears t 
the other extent of the 
difference between them. Thus 
where the plaintiff estimated 
negligence is found to be 20% 


of the total the defendant’s 


80°, the plaintiff must recover 
80% of his damages and not 
Ts or 69° Dean Prosser, 
Michigan Law Review supra). 
To the op; extreme we 
have the Nebraska doctrine 
which appears to be the most 
conservative of the three doc- 


defendant’s 
detriment of 


trines and favors the 
point of view to the 


the plaintiff. The Nebraska law 
passed in 1943 provides that: 
“The fact the plaintiff 


ruilty of con- 
ence shall not 


may have been 
tributory ne 


bar a recovery when the con- 
tributory ne ence of the 
plaintiff was slight and the 
negligence of the defendant 
was gross in comparison, but 
the contributory negligence of 
the plaintiff be con- 


sidered by the 

tigation of damage: 
It appears this doctrine 
has. created a g1 al of con- 
fusion in the Appellate Court of 


in the mi- 


eat de 





Nebraska, where they must de- 
cide whether the particular con- 
duct of the plaintiff under the 
circumstances amounted to 
“slight” negligence If the 
plaintiff's negligence is more 
than slight, he is denied re- 
covery even though the de- 
fendant showed greater negli- 
gence. Dean Prosser feels that 
the Nebraska system does not 
inspire confidence in a stranger 
to the state. It seems that it 
leads to confusion and to exces- 
Sive appeals, and results in ap- 
portionment in only a relatively 
small fraction of cases in 


which it should be made. 


The third type of comparative 





negligence is that set forth by 
the State of Wisconsin, which 
followed the Georgia Code which 
restricted its doctrine to per- 
sonal injuries and damage to 
property inflicted by a railroad. 


enacted in 
follows: 


The Wisconsin rule 
1949 provides as 
“Contributory negligence shall 
not bar a recovery in an ac- 
tion by any person or his legal 
representative to recover dam- 
ages for negligence resulting 


Accusing Ex-Husband of Marital Faults In Will 
Held Libelous Per Se 


Albany (ACCN) The New 
York Court of Appeals has ruled 
that wstatement in a will to the 
effect that a long-divorced hus- 
band had violated both his mar- 
riage vows and the law of the 
state imposfng on him the obli- 
gation to support and maintain 
his wife, is libelous per se, the 





in death or injury to person 
or property, if such negligence 
was not as great as the negli- 
gence of the person against 
whom recovery is sought but 
any damages allowed shall be 
diminished, in the proportion 
to the amount of negligence 
attributable to the person re- 
covering.” 

At this time you may be ask- 
ing yourselves what type of plan 
is recommended in Assembly 
Bill 103? May I state that when 
the bill was first introduced it 
provided for the Mississippi rule 
However, this bill has been 
amended so that in its present 


form it resembles what may be 

called the Wisconsin rule. The 

bill provides as follows: 
“In all actions hereafter ac- 
cruing for negligence result- 
ing in personal injury or 
wrongful death or injury to 
property, including those in 
which the defendant has had 


the last clear chance to avoid 


the injury, the contributory, 
negligence of the person in- 
jured, or of the deceased, or 


of the owner of the property 
or of the person having con- 


trol over the property, shall 
not bar a recovery, unless such 
contributory negligence was 


equal to, or greater than, the 


negligence’ of the person 
against whom recovery i 
sought, but the damages 
awarded shall be diminished 
in proportion to the amount 
of negligence attributable to 


(Continued on page 6, col 


New York State Bar Assn.’s 
Lawyer Service Letter reports. 
(Brown v. Du Fray, N. Y. Ct. 
App., April 27, Conway, cj.; Van 
Voorhis and Dye, jj., dissenting). 

Plaintiff divorced testatrix in 
1917. In 1951 she executed a will, 
admitted to probate in the same 


year, which contained the fol- 
lowing paragraph: 

“Fifth: I am mindful of the 
fact that I have made no pro- 
vision for John H. Browne, my 


husband. I do so intentionally 
because of the fact that during 
my lifetime he abandoned me, 
made no provision for my sup- 
port, treated me with complete 
indifference and did not display 
any affection or regard for me.” 

Plaintiff, a broker 
whose 3,000 clients 
was a member of Concord Bap- 


anw f 
many Ol 


were women, 








tist church with 8,000 members 
a Mason, and exalted ruler of 
the Elks. Alleging the falsity of 
the statement he brought ac 
tion against the estate for dam- 
ages based on testamentary libel 

In _ it opinion the _ court 
noted the decisicn in otne 
tates involving a mere er- 
tion of marital. discor 
(Thackery v. Patterson, et al 
157 F.2d 614; Lyman New 
England Newspaper Pub. Co., 
286 Ma 258 mith Smith 
73 Mich. 445). Here the charge 
against plaintiff was much more 
seriou 

Such a testamentary 

aid the court, “necess¢ 
to expose one to p 
tempt, to Induce an 
opinion of hin in the 





right-thinking 


deprive him of their 


person 


aiat ¥ » ae 


nN 1! 
+ “ cenriety Qiinl 
lercourse 1n OCIETY oucn 
charge tends to cause one DE 


hunned, avoided or deprived o 
irlendly a Clation of! 


considerable number of respect- 








able member the ¢ init 
Therefore suct libel- 
Ou 





ie Gold in 


of a cache of gold coins 
the walls. 
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the injured person or to the 
deceased or to the owner of 
the property or to the person 
having control over the pro- 
perty.” 


“In any action to which sec- 
tion 2 of the act applies, the 
court, if the facts are found by 
the court, shall make findings 
of fact, or the jury, if the 
facts are found by a jury, shall 
return a special verdict, which 
shall state: 

a. The amount of the dam- 
ages which would have been 
recoverable if there had been 
no contributory negligence; 
and 

b. The percentage of such 
damage attributable to such 
contributory negligence. 


The court shall enter judg- 
ment in accordance with such 
findings or special verdict.” 


Perhaps you would like to 
know what practicing trial law- 
yers have said about the re- 
spective applications of com- 
parative negligence in_ their 
respective states. Speaking at 
the 1955 NACCA Cleveland Con- 
vention, Quitman Ross of Mis- 
sissippi had this to say: 

“Being an _ old-line_ states’- 

rights Democrat —a breed, 

which, like the North Ameri- 
can buffalo, is now almost, but 
no quite, extinct, I am a bit 
chary about becoming an ap- 
parent advocate of change 
without my own state. Believ- 
ing as I absolutely do in local 
self-government without any 
interference from without and 
with a minimum of advice from 
elsewhere, I do not come here 
as an advocate but merely to 
tell you ever so briefly about 
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gional 


the Mississippi comparative 
negligence statute, its history, 
and how it has worked in that 
state for a continuous period 
of 45 years.*** 

The court instructs the jury 
for the plaintiff that contri- 
butory negligence is not a de- 
fense in bar to a suit for per- 
sonal injury, and in this case, 
if you believe from a pre- 
ponderance of the evidence 
that the employees of the de- 
fendant company in charge of 
its train were negligent in that 
they failed to exercise ordinary 
care as defined in these in- 
structions, and if you further 
believe that this negligence, if 
any, proximately contributed 
to the plaintiff’s injuries, then 
your verdict must be for the 
plaintiff, and this is true, even 
though you may also believe 
the plaintiff was guilty of gross 
carelessness in being on the 
track:*** 

In this wise, counsel have no 
doubt as to what the instruc- 
tions will be and indeed has 
them in his hand if he so 
desires and may, of course, 
read and explain the meaning 
of the various instructions 
granted by the court.*** 

I am frequently asked by ad- 
vocates in various parts of the 
country as to how our com- 
parative negligence statute 
works and does it meet with 
the approval of the bench and 
bar generally. The best answer 
to this question is that since 
it was passed in 1910, there 
has never been any attempt 
to repeal it at the thirty-odd 
regular and extraordinary leg- 
islative sessions that have con- 
vened since its passage. In the 
more than quarter of a cent- 
ury that I have been at the 
bar, I have never heard any- 
one, either a lawyer or a lay 
person criticize the statute, 
the method of its operation or 
suggest its repeal or modifica- 
tion. The bench and bar and 
the people of Mississippi gen- 
erally are well satisfied with 
the comparative negligence 
statute as it is. It is well suited 
to our needs and, in our opin- 
ion, it is just and right, and 
I predict that it will never be 
repealed or amended.*** 

I am persuaded to believe that 
the real reason for failure to 
have comparative negligence 
in more states is because of a 
lack of interest on the part of 
the bar and a lack of infor- 
mation on the part of the 
public:*** 

Speaking at the Eastern Re- | 
Convention of NACCA| 
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held in Atlantic City in Febru- | 
ary, 1955, Alfred A. Fiedler, prac- | 


ticing attorney of Omaha, Neb- 


raska, had this to say about the} 


Nebraska rule: 

“If you are now anticipating 
that I will tell you that the 
Nebraska law is a shining, 
model example of the law as 
it should be, and that all of 
you should rush to your state 
legislatures and get them to 
enact the same law, you are 
sadly mistaken. Under the 
present law and decisions, we 
are in a state of confusion to 
the same extent as the court 
and the juries. However, the 
one redeeming feature is that 
we do get to the juries and 
that should be of interest to 
all lawyers handling personal 
injury litigation.” 

Mr. Fiedler pointed out that 
great difficulty has been in 
defining the terms of the degrees 
of contributory negligence and 
that most appeals nave resulted 
in decisions to review whether 
the claimants negligence was 
more than slight which would 
bar recovery even though the 
defendant’s negligence was the 
greater of the two. The Neb- 
raska law further invites the 
difficulty of distinguishing be- 
tween the degrees of negligence, 
namely “slight”, “ordinary” and 
“sross” negligence. Mr. Fiedler 
further indicated that the type 
of technic used by the Wis- 
consin rule was preferable. Dean 
Prosser in the Michigan Law Re- 
view article further points out 
that the realistic approach to 


a 


the basic problem in this pro-| 


cedure is to require a special 


verdict to be rendered by the} 


jury, or answers to special in- 


terrogatories bearing upon the; 


apportionment of damages. He 
points out the following speci- 


fic questions that may be pre-| 


sented to the jury and their 

answers might run as follows in 

a typical case: 
“1. In operating his automo- 
bile at the time of and im- 
mediately preceding the col- 
lision, was the defendant 
Smith negligent with respect 
to the speed of his car? Yes. 
2. If you answer Question 1 
“Yes”, then answer this: 
Was the defendant Smith’s 
negligence a cause of the col- 
lision? Yes. 
3. In operating his automo- 
bile at the time of and im- 
mediately preceding the col- 
lision, was the plaintiff Jones 
negligent with respect to fail- 
ure to stop before entering the 
intersection? Yes. 
4. If you answer Question 3 
“Yes”, then answer this: Was 
the plaintiff Jones’s negligence 
a cause of the collision? Yes. 
5. If you answer all of Ques- 
tions 1, 2, 3 and 4 “Yes”, then 
answer this: What percentage | 
of the total negligence was at- 
tributable to the defendant 
Smith? 60%. To the plaintiff 
Jones? 40%. 
6. What is the amount of the 
damages plaintiff Jones has 
sustained? $10,000.00. 
With the information thus 
given, the court is in a Dposi- 
tion to make the apportion- 
ment itself, and proceeds to 
enter judgment for the plain- 
tiff Jones in the amount of 
60% of the damages found, 
or $6,000. The jury are not told 
the effect of the answers, al- 
though they may well under- 
stand what it will be; and it 
has been held to be error to 
permit counsel to read the 
apportionment statute to the 
jury in order to let them know.” 


Dean Prosser further stated 


| that the whole matter might be 
reduced to the lowest possible 
|terms as follows: 


“1. What is the full amount of 
the damages sustained by the 
plaintiff? $10,000.00 

“2. What is the amount of 
plaintiff's damages as dim- 
inished by reason of any neg- 
ligence attributable to him? 
$6,000.00” 


| NACCA Law Journal 





What are the basic objections 
to change to the comparative 
negligence doctrine? 

Dean Roscoe Pound has an- 
swered these objections in 13 
198. One 
objection is to the effect that 
it would result in speculations 
as to the mathematical pro- 
portions of negligence where 
there are cross suits or multiple 
parties, particularly in those 
cases arising out of the joint 
tortfeasors acts. Dean Pound 
points out that these problems 
are only found in academic dis- 
cussions since the jury usually 
arrives at a practicable solution 
in the litigation of recovery of 
damages. Furthermore, the ex- 
perience in the particular states 
having comparative negligence 
indicates that this has not been 
a problem for their appellate 
or trial courts. 

Another objection is that 
the abrogation of contribu- 
tory negligence as an absolute 
bar will require increase of in- 
surance rates and impose too 
heavy a burden upon insurors 
and so on the public. Dean 
Pound points out that experience 
does not bear this out, and that 
insurance companies have not 
been affected financially in the 
states which have comparative 
negligence. He further states 
that keeping down insurance 
rates at the expense of justice 
is not in keeping with humani- 
tarian ideals and principles of 
today. The third objection is 
that the substitution of com- 
parative negligence for the ab- 
solute bar of contributory neg- 
ligence may unduly multiply 
litigation. Dean Pound states 
that on the contrary it has re- 
sulted in a greater disposition of 
claims and further points out 
that there has been a great in- 
crease in tort litigation even in 
states which provide for the 
slightest contributory negligence 
that will bar recovery. Against 
these objections we have the 


‘following beneficial effects from 


the suggested change: 

Albert Averbach in the Albany 
Law Review, Volume 19, No. 1, 
January 1955, has noted them 
as follows: 

“1. It would tend to induce 
earlier settlements of claims 
by limiting the gamble that 
defendants are now willing to 
take with the question of con- 
tributory negligence in the 
hope that the verdict will be 
either a modest compromise 
or a no cause verdict for the 
defense. 
2. It should eliminate many 
of the unjust and unfair no 
cause verdicts resulting from 
the jury’s literal application 
of the contributory negligence 
rule. 

3. It would strengthen and sup- 
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plement the pretrial conf. 
ence by creating a more fay, 
able atmosphere for  sety.. 
ments. 





















4. It would eliminate the >. 
cessity and occasion for ,,. 
satisfactory compromise j;.. 
dicts. 





5. Calendar congestion wo, 
be relieved by the elimi 
of the need for specialist; - 
try negligence cases. At pp: 
sent, many calendars are }, 
up because a handful of 3; 
specialists are the adversariz 
in a majority of the cas 
calendars in different 
must be accommodated to +: 
schedules of such counse] 
We in New Jersey may 
ourselves on the fact that -: 
have met the problem of co: 
congestion in spite of the :- 
crease of traffic on our 
ways at the present time. Hy. 
ing participated in an extens;: 
study on behalf of the Es 
County Bar Association I ‘: 
convinced that court cong 
as a problem does not t * 
the State of New Jerse Fess 
The report of the Essex 
Bar Association committ 
automotive cases, court ¢: 
endars and proposed charz: 
was set forth at length in 
New Jersey Law Journal. 79 N; 
L. J. page 89. There have b 
some rumblings in neig 
states to make radical chanz: 
in the court systems. In Nx 
York Justice Hofstadter 
come forth with a re 1 
abolish the doctrine of liabil 
with fault and set up a pla 
of auto courts, or should I sq 
auto boards, somewhat simi: 
to our workmen’s compe 
boards. This plan has met ¥ 
united opposition on the pz 
of those interested in preserviz 
the constitutional right 
by jury and preserving om 
ocratic right of an injured pz 
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LEGAL NOTICES 


NOTICE THAT the undersigned 
the Essex County Court, Court 
swark, N. J. on the 2Uth day of 
_. at 2 P.M. for a judgment 
Chery! Mae Spitzer to assume 
Cheryl Mae Eckstadt. 

seryl Mae Spitzer, n iafant, 
ber natural guardian, 

hel Eckstadt. 

Esq. 














N. J. 
24, 31, June 7, 14 $9.45 





OF NEW JERSEY 
TMENT OF STATE 
TE OF DISSOLUTION 
ym these presents may come, 





. It appears to my satisfact 
enticated record of the pr 
voluntary dissolution 
mous consent of ail the 
sited in my office that 





ee « COMPANY IN‘ 





























































agen rein and i 
ong I ay be r 
4 tirements of 
Pratious. General, of Revised Statutes 
o preliminary to the issuing 
sais Cer e of Dissolution. 
Ww THEREFORE, I, the Secretary of 
f State of New Jersey, Do Hereby 
the said corporation did. on the 
; 195 ¢ in 
dee a duly executed and eltnaiadl co 
riting to the dissolution of sai 
D ecuted by all the stockholders 
sajd consent and the record 
gs aforesaid are now on file 
s as provided by law. 
STIMONY WHEREOF., I 
hereto set my hand and af- 
my official seal, at Tren 
Iw ty-fifth day f of May 
o) one. thousand nine hundred 
PATTEN. 
State. 
, 28, July 5 $28.35 
SUPERIOR (CHAN.) 
COURT OF 
DIVISION, 
c<ET NO. F-481 3 
: f Samuelson, Plaintiff, and Ré 
iY Nj t als., Defendants. E It 
++ ae rtgaged Premises. 
ve Ut y vir f the above of 
7 t me directed 
Vendue, i I 
H in Newark, on Tu } I 
Sixth day of June, next, at 1:30 P.\ 
: g I all the g tract 





Assessment es of the ity of 





‘ae gt same premises conv t the 

aca s, Raymond t 
= t 146 
—— Essex 
\GE - 





RIES ‘ 





ind? 
Thitty- Three 





“4 torzether with the costs 
TATES Tk _ Jersey, - 
NEIL. G. Y, Sher 
I son, Attorney. 
NG June 7. 14, 21 $39.06 


\RTME NT OF STATE 
ATE OF DISSOLUTION 








ALS = whom these presents may come 
is ERFAS. It appears to my satisfaction 
y ticated record of the proceed 
ULARLY 1 
PAYS s 





t # the agent “therein and in charge thereof 
: & t ocess may be served), has 
ys z the requirements of Title 
SO nase! *borations, General. of Revised Statutes 





prel liminary to the issuing of 
ution. 
5 the Secretary of 
ws State of New Jersey. Do Heret 
7 * that the said corporat ion did. on th 
+ 6-90 y of May, 195 2 in my 
xecuted and sehanned consent 
the dissolution of said cor- 
ted by all the stockholders 
Said consent and the record 
igs aforesaid are — on fil 


ded by 
STIMONY WHEREOF I 
‘hereto set my hand and af 
my official seal. at Trenton 
I y f May 




























i fifty-six. 
WARD J. PATTEN 
ecretary of State. 
, 14, 24 $21.60 


STATE OF NEW JERSEY 
*ARTMENT OF STATE 
FICATE OF DISSOLUTION 
whom these presents may come 
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It appears to my satisfaction 
nticated record of tl 

ntary dissolt 
consent of " 
ted in my office 
ENTRAL AV ENU "E. “IN 








ae t No 
Newark 
Jersey 





the agent th 





rerein and in charge thereof 
ess may he served) has 
Tequirements of Title 14 
eral, of Revised Statutes 
Preliminary to the issuing 
of Dissolution. 

FORE, I. the Secretary of 
‘ate of New Jersey, Do Hereby 
® said corporation did. on the 











et oe 








rs of ~ %t day of May, 1956, file in 
J rising 4 reCUted and attested con 
gular Ning she canes of said cor- 
6 mer recited by all the stockholders 
f this = ny 2 Said consent and the recor 
. tak- tre aforesaid are now on file 





as provided by law 

TIMONY WHEREOF 

@ eto set my hand and af 
sted by official seal. at Trenton 

ET 1 * Thirty-first day of May. A.D 

thousand nine hundred and 


Bap J. PATTEN, 
“eeretary of State. 
4; 21 
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LEGAL NOTICES 


STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATE UF DISSOLUTION 
To all ad whom these presents may come, 
Greeti 
WHE RE AS. It appears to my satisfaction. 
y duly authenticated record of the proceed- 
in the voluntary dissolution thereof 
by the unanimous consent of all the stock- 
holders, deposited in my office that 
Jin KE i HOLLOW LAND COMPANY 
< f this State, whose principal 
at No. 49 Chestnut Stre 











wark, County of Essex 
2y (Robert M. Krementz, 
erein and in charge thereof, 
ess may be served), hag 
1e requirements of Title it 
1eral. of Revised Statutes 
eliminary to the issuing 
of LDissvlution. 

EFORE I. the Secretary of 






> of New Jersey. Do Hereby 

at the said corporation did. on the 

h lay « Ju 1956 file in my 
a duly ‘executed and attested con- 


i writing to the dissolution of said 
ration, executed by all the stockholders 
f i onsent and the record 
ssaid are now on file 





ded by law. 
WHEREOF, 1 
y hand and af- 
ial seal, at Trenton, 
day of June ya 








Sea « thousand nine hundred and 
fifty-six 
EDWARD J. PATTEN, 
Secretary of State. 

J June 14, 21, 28 $21.60 
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> OF NEW JERS 2 
tTMENT OF STAT 
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to u hows these presents may come, 





AS It appears to my satisfaction 
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gs for voluntary dissolution thereof 
the consent of ali the stock 
ers n ce 1 
co S 
S ted N S 
I 0 
Essex, Sta “ 
I ng le ager he a 
: 1 WwW pr ss ma 
e% a, G R s 
New Jers linary t 
th ite Diss i 
I, the Secretary “of 





New Jersey Do Hereby 
rporation did, on the 


1956 fi'« 








tins to the dissolution of said cor- 

executed by all the stockholders 
d consent and the record 
afvures@id are now on file 
as provided br 











DY said law 
IN. TESTIMONY WHEREOF, I 
have hereto set my hand and af- 
fixed my al seal, at Trenton, 
s of June A, 
xe yrs thousand 1 hundred and 






“DW ARD J. PATTEN, 


Secretary of State. 





STATE OF NEW JERSEY 

DEPARTMENT OF STATE 
ERTIFICATE OF DISSOLU TION 

to whom these presents may come, 


faction 


WHI 
] roceed 


















Seal) one thous sand nine undred 
fifty-six. 
EDWARD J. PATTEN, 
Secretary of State. 

J.— June 44, 21, -28 $21.60 
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STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
> OF DISSOLUTION 
to whom these presenta may come, 





on the application of ig: 

f WHEREAS, It appears to my satisfaction, 
duly authenticated record of the proceed- 
the voluntary dissolution 
unanimous consent of all 
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complied with the requirements of Title 14 








of this Certificate of lissvlution. 
|} NOW, THEREFORE, 
| State of the State of New Jersey, 
that the said corporation did, 
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iemneaties Negligence 


(Continued from page 6) 





son to receive his day in court 
and be compensated adequately 
for his injuries. In the report 
of the Essex Bar Committee as 
heretofore referred, Chief Jus- 
tice Vanderbilt is quoted as 
Stating: 
“After the situation 
for some years, I have come 
to the conclusion that our 
present system is a better one 
from every angle (1) provided 
cases can be reached for trial 
within six months after they 
are started (2) provided the 
cost to litigants is reasonable, 
and (3) that consideration is 
given to substituting the doc- 
trine of comparative negli- 
gence for the outmoded rule of 
contributory negligence.” 
Joseph Harrison, Editor of the 
N. J. Law Journal and Chair- 
man of the said committee goes 


studying 


on to state: 
“The Cheif Justice’s qualifi- 
cations as to time, expense 


and consideration of compara- 

tive negligence’ refer to mat- 

ters that can be and are to be 
studied within the framework 
of our judicial system.” 

It is interesting to note that 
common pleas Judge Gerald F. 
Flood of Philadelphia described 
the New Jersey Court system as 
the best in the nation for dis- 
posing of legal business. A re- 
port of his address at a forum 
conducted by the University of 
Pennsylvania Law School ap- 
peared in the Newark Evening 
News on May 1, 1956, wherein 
Judge Flood stated: 

“New Jersey in one leap has 

jumped ahead of our court 

system due to the almost 
single handed efforts of Chief 

Justice Vanderbilt.” 

It now remains for our legis- 
lature to make another progres- 
sive step in our positive law by 
the adoption of the doctrine of 
comparative negligence. Assem- 
bly bill No. 103 now pending and 
soon to be acted upon should 
meet with your unanimous ap- 
proval and I urge you to con- 
tact your legislative representa- 
tive to express your affirmative 
resolution in favor of its pas- 


sage. 
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